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An Act of Parliament to prohibit trade in counterfeit goods.

to establish the Anti-Counterfeit Agency, and for
connected purposes

ENACTED by the Parliument of Kenya. as follows—

PART I - PRELIMINARY

[. This Act may be cited as the Anti-Counterfeit Spor nule and
Act, 2008. and shall come into operation on such date us vcommencament
the Minister may., by notice in the Gazetie. appoint.

2. In this Acl unless the context otherwise

-

requires—

Interpretation

“Agency” means the Anti-Counterfeit Agency
established under section 3:

“Commissioner”™ shall have the meaning assigned
to it under the Kenyva Revenue Authority Act:
Cap 160

“complainant”  means a  person, institution.
government agency or state corporation entitled to lay a
complaint under section 33(1). or who has laid such a
complaing

“counterfeiting” meuns taking the following actions
without the authority of the owner of intellectual property
right subsisting in Kenya or elsewhere in respect of
protected goods—

(a) the manufacture. production,
packaging. re-packaging. labelling or
making. whether in Kenva or
elsewhere. of any goods wherehy
those protected goods ure imitated in
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such manner and (o such a degree that
those other goods are idenucal or
substantially similar copies ol the
protecied goods:

(by the manufacture.  production  or
making.  whether  an Kenya  or
elsewhere. the subject matter of thal
intellectual property, or a colouruble
imitation thereof so that the other
eoods are calculated to be confused
with or 10 be taken as beime
protected goods of the suid owner or
any goods manufactured. produced or
made under his licence:

(c)y the manufacturing.  producing  or
making of copies, in Kenya or
elsewhere. in violation of an author’s
rights or related rights:

(d) in rclavon to medicine, the dehiberate
and  fraudulent  mislabelling  of
medicine with respect to identity or
source. whether or not such products
have comect ingredients.  wrong
ingredients.  have sufficient active
ingredients or have take packaging:

Provided that nothing in this paragraph shall
g puragrap
derogate from the existing provisions under the
No. 3 of 2001 Industrial Property Act.

“counterfeit goods” means goods that are the result
of counterfeiting. and includes any meuns used for
purposes of counterfeiting:

“counterfeit goods depot”™ means a place designated
as such under section 29;
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includes u  lapc  recording.  a

photogruph and any clectronic. magnetic o1 other medium
on. in. or by means or by way of which. images. sound.
datu or information may be stored:

“exporter” includes any person who. at the relevant

time—
(a)

(b}

(c)

()

is the owner or is in conuol or
possession of uny goods exported or
to be exported from Kenya:

camies the risk for any goods so
exported or to be so exported:

represents that. or acls as if. he is the
exporter or owner of any goods so
exported or to be so exported:

actually takes. or attempts to take. any
goods from Kenya:

has a beneficial interest. in any
manner or of any nature whatsoever.
in any goods so exported or to be so
exported; or

acts on behalf of any person referred
to in paragraph (a). (b). (c). (d) or (e).
and, in relation to imported goods
destined for exportation from Kenva.
includes the manufacturer. producer.
maker, supplier or shipper of those
goods or any person inside or outside
Kenya representing or acting on
behalf of such a manufacturer,
producer, maker. supplier or shipper:

No.

I3
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“importer” includes any person who. at the relevant

time—

(a)

(b)

)

{u)

(f)

“inspector”

under section 22

is the owner or is in conuol or m
possession of any goods imported or
to be imported mto Kenya:

carries the risk for any goods so
e Dor Lo be so imported:
represents thai, or wacts as it. he 1s the
importer or owner of any goods so
imported;

actually brings. or ziteripts o bring,
any goods into Kenyuw:

hus a  beneficial  mterest. 1 ooy
manner or of any nature whatsoeve
1 any goods so imported or to be so
mported:

acts on behalf ol any person referred
to m paragraph a). (b). (¢). (d) or (¢);

means a4 person appointed as such

“intellectual property right™ includes

(a)
No. 12 0l 2001

(b)
Cup. 320
Cap 506 (©)

any  right  protected under  the

Copyrnight Act:

any plant breeders' right gramed under
the Secds and Plant Varieties Act

any right protected under the Trade
Marks Act: and
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tdrany oright protected under e
Industrial Property Act:

“Mimister™ means the Mimister for the e being,
responsible for matters relating 1o industrializanon:

“owner i relation o anintetlectual property right.
inchudes a person who has the capacity in law o enforee
the intellectual property right in his own name:

Tpackage” means any conLnner. wrapping or outer
cover and the contents thereof. or any bundle or simgle
piece i the cuse of unpacked goads:

“prescribed” means preseribed byorcgalations made

under section 37;

“protected goods” means—

(1) goods featuring. beanng. cmbodying
or incorporating the subject matter ol
an itellectual property right with the
authority ol the owner ol that
mtelectual property right, or goods o
which that subject mutter has been
applicd by that owner or with his
authority:

thy any partculur class or kind ol goods
which. n law., may  feawure. bhear.
cmbody  or incorporute  the subject
matter of an intellectual property right
only with the authority of the owner
of that intellectual property right, or to
which that subject mutter may m law
be applied. only by that awner or with
ths authority. but which has not vel
been  manufactured.  produced  or
made. or to which (hat subject matter

No

3ol 2001
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hus not yet been apphlied, with the
authority of or by that owner.
whichever is apphcable;

ool include machinery and equipment:

“rade’ includes business und profession: and

“vehicle includes any motorcar. van. truck. trailer.
caravan, cart. barrow. train. airevaft. ship. bout or other
vessels. and  anv other vehicle. craft or mcans of
convevance ol anv  kind  whatsoever, whether self-
propelled or not. s well as uny pack animal.

PART I —=ESTABLISHMENT, POWERS AND
FUNCTIONS OF THE AGENCY

Eatuhishment of 3. (1) There is hereby established an Agency 1o be
the Agencs L .
S known as the Anu-Counterfeit Agency.

(2) The Agency s a body corporate with perpetual
succession and a common scal and shall. m its corporute
numec. he capable ol-

tay  suing and being sued:

(by wking. purchasing or otherwise ucquiring.
holding. charging or disposing of movuble
and immaovuble property:

(¢)  borrowing and lending money:

(d) charging fees lor services rendered by it

(¢) enlering nlo contracts; and
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(fy doing or performing all such other things

or

acts  necessary  for  the  proper

performance of its functions under this
Act. which may lawfully be done by a
body corporate.

4. The headquarters of the Agency shall be in

Nairobi.

3. The funcnons of the Agency shall be to—

(d)

(b)

(c)

(d)

—_—
&%)

enhghten and inform the public on
mutters relaung to counterfeiting:

combat counterfeiting. trade und other
dealings 1n counterfeit goods in Kenya
m accordance with this Act:

devise  and  promote uaming
programmes on combating
counterferting:

co-ordinate with national. regional or
international organmzations involved in
combuting counterfeiting;

carry  out any  other  funcuons
prescribed for it under any of the
provisions of this Act or under any
other written law: and

perform any other duty that may
directly or indirectly contribute to the
attainment of the foregoing.

6. (1) The management of the Agency shall vest in
a Board which shal! consist of—

No.

Heudquirters.

Functions «f the
Agendy

Board of the
Ageney.

13
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(a)

{h)

()

i

{h)

()

(1

a Chuairman appointed by the Minister:

the Permanent Secretary in the Minisuy for
the ume heing responsible  for matters
relating o industighzauon  or his
representative:

the Permanent Sceretary m the Minisury for
the time beng responsible for matters
relating to trade or his representative:

the Permanent Scorctary in the Ministry for
the time heing responsible for muatters
relating 10 finance or his representative:

the Auorney-General or his representative:

the Commissioner for Customs Services or
his representative:

the Executive Director of Kenya Copynight
Board or his representative:

the Managing Director ol Kenya Indusirial
Property Institute or his representative:

the Managing Director ol the Kenya Plant
Health  Inspectorale  Service  or - his
representative.

the Managing Director of the Kenya
Bureau of Standards or his representative:
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L)

(n)

(Q)

271
Anti-Counterfeit
the  Chief Executive ol the Kenva
Association  of  Manufacturers  or  his
representutive:

he  Executive Director appointed  under

1
section 10:

the  Registrar. Pharmacy and - Poisons
Bourd:

one person from the private sector wath
knowledge i intellectual property rights
appromted by the Minister: und

one person rom the private sector with
knowledge  in consumer  protection
appointed by the Minister

(23 A person shall not qualify to be appointed as

Chairman under subsection (1) (2} unless such person is a
holder of u degree 1 law or scicnce from a recognised
msttution. and hus at least five vears working experience
in the field of trade. industry or intellectual property.

7. The Board shall have all powers necessary for

the proper performance of its functions under this Act and
in particular. but without prejudice 10 the generality of the
foregoing. the Bourd shall have power (o—

()

formulate. with approval of the Minister.
policies pertaining 1o the organisation.
management and implementation of the
objects of the Agency:

No. 13

Powers of the

Board
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control. supervise and admimster the assels
ol the Agencey in such manner as best
promotes  (the  purposes  for which the
Agency is established;

determine the provisions to be made for
capttal and recwirent expenditure and for
reserves of the Agency:

receive  anv o arants.  gifts. donations  or
endowinents on behall of the Agency and
make legiimale disbursements therefrom:

enter mmto  uassociation  with such  other
bodics or orgunizations within or outside
Kenva as the Board may consider desirable
or appropriatc and in furthcrance of the
purposes for  which the Agency s
established:

open a banking account or banking
accounts for the funds of the Agency: and

mvest any  funds of the Agency not
immediately required for its purposes in
the manner provided for in section 21.

8. (1) The conduct and regulation of the business and
affairs of the Board shall be as provided for in the

(2) Except as provided for in the Schedule. the
Board may regulate its own procedure.
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9. The members of the Board shail be pud such

remuneration. fees. allowances and disbursements  for

expenses 4s mayv be approved by the Minisier for the tme

being responsible for finance. on the recommendanon of

the Board.

10. (1) There shall be an Exccutive Director of the
Ageney who shall be appomted by the Board. and whose
terms und conditions of service shall be determined by (he
Bourd m the instrument of appointment or otherwise 1m
writing from time o time,

{2y A person shali not be appointed as an Exccutive
Director under this section unless such person—

tu) has a degree i lavw. science. information
technology or business admnmstration from
a recognized institution and has at least
three years working experience in the
relevant field: or

(b) has at least seven years working expenence
m maters relating o rade or industry.

(3) The Execunive Direcror shall-

(a)  be an ev-officio member of the Board but
shall have no right to vote at any meeting
ol the Board:

(b) be the secretary to the Board:

No. 13

Remuiet ation of

Board membuers

Excounne

Director,
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) ~|1|W_|CL'[ o the directions ol the Board. be
responstble for the day o day management

ol the alfars of the Ageney:

rdy o he responsibie toothe Board aenerally for

SUperyision 0l il\.\pk‘k.‘ll)l'.\ﬁ and

(e he responsible o the Board eencrally por

the mplementanion of ths AL

I The Board may appornt snch odfeers, agents
and other stalt o the Awency as we necessary Lo the
proper discharge of s tunctions ander thas At o any
other writien favwe upon such wens and condimors o
service as the Board may deternime.

12, ¢y The common seal of the Aeeney shall he
Rept in the custody ol the Exceutive Drrector or o such
other person as the Board may divect. and shall not be used
except upon the order of the Board.

(20 The common seal of the Avency. when wilined
o a document and duly authenticated. shall he judicially
and ofhicially noticed. and anless and unal the contrary is
proved. any necessary order or authorization by the Board
under this seetion shall he presumed 1o have been dulv
cnen.

(3 The alfiximg of the conmmaon seal of the Agency
shull be authenocated by the signatare of the Chairmun of
the Board and the Exccutive Director:

Provided that the Board shall. in the absence of
cither the Chairmun or the Exccuuve Dwector. in any
puarccular matter. nonminate one member of the Board 10
authenucate the seal of the Agency on behall of either the

Charrman or the Executive Director.
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13. The Board may. by resolution cither generally
or in any particular cuse, delegate to uny committee of the
Bourd or to anv member. officer. employee or ugent of the
Board. the exercise of any of the powers or the
performance of any of the functions or duties of the Bourd
under this Act or urder any other written law.

14. (1) No matter or thing done by a member of the
Board or by any officer. member of staff or agent of the
Agency shall. if the matter or thing is done hona fide for
executing the functions. powers or duties of the Agency.
render the member. officer. employvee or ugent or any
person ucting on his directions personally hable 1o any
acton. claim or demund whutsoever.

(2) Any expenses incuired by any person in any
suit or prosccution brought sgainst him in any court in
respect of any act which is done or purported 10 be done by
him under the direction of the Agency. shall. if the cour
holds that such act was done hona fide. be paid out of the
general funds of the Agency. unless such expenses are
recovered by him in such suit or prosecution.

15. The provisions of section 14 shall not relieve
the Agency of rthe liubihty 1o puy compensation or
damages to any person for any injury to him. his property
or any of his interests caused by the exercise of any power
conferred by this Act or by any other written law or by the
failure, whether wholly or partially, of any works,

16. (1} Any person who suffers damage or loss
caused by wrongtul seizure. removal or detention of goods
alleged to be counterfeit goods pursuant 1o a complaint laid

No. 13

Detegation hy
the Board

Protcetion fram
personal habiliy.

Laability of the
Board Yor

Jumagen.

Loty o
damage or loss or
application of
Act
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with the Executive Director in accordance with the
provisions of this Act. shall be entiled to claim
compensation for the damage or loss suffered by him
against the complainant:

Provided that compensation shall only be paid
where the complaint was false. negligent or laid in bad
faith.

(2) The Agency. inspector or person in charge of
the relevant counterfeit goods depot shall be liable in
respect of a ¢laim mentioned in subsection (1) only 1f—

(a) n the seizure or removal of the
alleged  counterfeit  goods,  the
inspector, or, in the detention and
storage of those goods, the person so
in charge, depending on the
corcumstances,  has  been  grossly
negligent; or

(b) the inspector or the person $o in
charge. as the case may be. in the
seizure, removal. detention or storage
of those goods. acted in bad faith.

(3) Reference in subsection (2) (a) and (b) to an
inspector or to a person in charge of a counterfeit goods
depot shall be construed to include any person acling on
the instruction or under the supervision of the inspector or
the person so in charge. as the case may be.

PART HTI'- FINANCIAL PROVISIONS

Funds of the 17. The funds und assets of the Agency shall
Agency. e
= comprise of-
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(a) such moneyvs as may be appropriated by
Purliament for the purposes of the Agency:

(b) such moneys or assels us may deerue o or
vest in the Agency in the course of the
exercise of its powers or the performance
of its functions under this Act or under any
other written luw:

(¢) such moneys us may be pavable o the
Agency pursuant to this Act or any other
written law:

(d)  such gifts as may be given to the Agency:
and

(¢)y all moneys from any other source
provided. donated or lent to the Agency.

18. The financial year of the Agency shall he the yuncian e
period of twelve months ending on the thirticth of June in
cuch year.

19. (1) At least three months before the  Apmal estimaies.
commencement of each financial year, the Board shall
cause to be prepared estimates of the revenue and
expenditure of the Agency for that financial year.

(2) The annuul estimates shall make provision for
all estimated expenditure of the Agency for the financial
vear and in particular. shall provide for—

(a) the payment of salaries. allowances and
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other churees inorespect ol the oflicers.,

agents o mentbers oF stad) ol the Neenay

tho o the paviment ol pensions. gratuiiies and
othar churges inorespect ol retirement
Benetits pavable o the members of st of

the Aeenoy:

ter the mantenance of the buddimes and

crotnds of the Voena

(ke the samrenanee, repant and seplacement o
the cytipmient and other property ol the
Agenay. and

teo the crcation of such reserve Tonds 1o meet
future or contieent hiabilives i respect ol
retrement hene s, insuranee. replacement
ol butldimes or cqupment. or i respect ol
such other matiers as the Bowrd may deem

APPropridate.

130 The annual exumates shall be approved by the
Bourd hetore the commencement of the hnancial yvear o
which they relate and. onee approved. shall be sabmued o
the Minister for approval and. alter the Minisier's approval.
the Board shatl not mcrease the wnnual estimates without
the consent ol the Minister.

(+H} Nooexpendiure shall be incurred for the
purposes ol the Agency except i accordance with the
annual estimates approved under subsecton (3). or in
pursuance of an authorisation of the Board given with prioy
written approval of the Minister. and the Minister for the
ltme being responsible for finance.
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20. (1) The Board shall cause 1o be kepl proper  Avecintsand
. . . _— audit
books aind records ol accounts of (he income. expenditure,

assets and Tabilitios ol the Agency

2y Wathin o period ol three months ater the end of
cach fmancral vear. the Board  shall submit 1o the
Controller  and  Audntor-Genera)  the acdounts ol rhe
Agency in respect of that year together with-

() asttement of the mcome and expenditure
ol the Agency durig that financial vears
and

(by o statement of the assets and Tiabihnes of
the Agency on the Jase dav of that financial

NCUT

(3) The accounts of the Ageney shull be wudited
and reported upon by the Controller and Auditor-Gieneral
m accordance with the provisions ol the Pubhe Audit Act.
2003.

No 120l 2003

21, (1) The Board may invest any of (he funds of  fmvesmeotor
the Agency mosecuritics in which the Board may by law onds
mvest trust funds, or inany other securities which the
Minister Tor the ume being responsible for finance may.

[rom time o time. approve.

(2) The Board may. subject 1o the approval of (he
Minister for the time bemg responsible for finance. place
on deposit with such bank or banks as it may determine.
any moneys not immediately required for the purposes of
the Agency.
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PART IV — INSPECTION

22. (1) The Bourd shall. for purposes of enforcing
the provisions ol this Act. appoint such number of
imspectors as the Bourd may consider appropriate and shall
jssue Lo them. in writing or in such form as may be
prescribed. certilicates of sk anty (o act us inspectors.

(2) A person appointed as un inspector under
subsection (1) shall—

(4) hold office subject 1o such terms and
condiions  as  the  Board may
determine:

(b) have full police powers in e
exercise of their dutics under this
Act

(3) In addition to inspectors appointed under
subsection (1). any member of the Bourd. police officer.
authorised customs officer. trude development officer,
industrial development officer. trade mark and patent
examiner, seed and plant inspector. public health inspector,
and inspectors appointed under the Standards Act. the
Weights and Measures Act, the Copyright Act. the Food.
Drugs and Chemical Substances Act, the Pharmucy and
Poisons Act and the Pest Control Products Act are hereby
designated as inspectors for purposes of this Act.

(4) The Board may designate other public officers
to be inspectors for purposes of this Act.

(5) The Board may amend or withdraw
appointment of inspectors or designated inspectors under
this section.
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(6) Appointment of inspectors under this section
shall be by notice in the Gazette.

23. (1) An inspector may at any reasonable time—

(a)

(b)

enter upon and inspect any place,
premises or vehicle at. on or in which
goods that are reasonably suspected of
being counterfeit goods are to be
found, or on reasonable grounds are
suspected to be  manufactured.
produced or made, and search such
place, premises or vehicle and any
person found in such place, premises
or vehicle, for such goods and for any
other evidence of the alleged or
suspected act of dealing in counterfeit
goods, and for purposes of entering.
inspecting and searching such
vehicle, an inspector may stop the
vehicle, wherever found, including on
any public road or at any other public
place;

take the steps that nmayv be reasonubly
necessary to lerminate the
manufacturing, production or making
of counterfeit goods. or any other uct
of dealing in counterfeit goods heing
performed, at. on or in such place.
premises or vehicle. and 1o prevent the
recurrence of any such act in future:

Provided that those steps shall
not include the  destruction  or
alienation ol the relevant goods unless

No. 13

Powers ol
inspectors.
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authornized by an order issued by a
court of competent jurisdiction:

seize detain. und. where apphcable.
remove for detention. all the goods 1n
guesbion found at, on or in such place.
premises or vehicle:

seize detain, and. where uapplicable.
remove for detention. any tools which
mayv be used in (he manufacturing,
production. making or packaging of
those goods or applying a trade
mark or that ¢xclusive mark on such
goods:

if he reasonably suspects that a person
at. on or in such place, premises or
vehicle may furnish any information
with reference to any act of dealing in
counterfeil goods—

(1) question that person and take
down a statement from him:

(i) demand and procure rom
that  person  any  book.
document. article. item  or
object which in any way may
be relevant  to  nulure.
quantity. location, source or
destination of the goods in
question, or the identity and
address of anyone involved
or appears o bhe involved as
a supplier.  manufacturer.
producer, maker. distributor,

2008



283

2008 Anti-Counterfeit
wholesaler, rctailer.
importer. exporer or

clearing  uand  forwuarding
agent of. or other dealer .
the goods in question: and

(fy  seul or seal off any place. premises or
vehicle at. on or in which-

(1) the goods in question arc
found. or are
manufactured. produced
or made. either wholly or
n part;

(i) any trade mark, any
exclusive mark or any
work which is the subject
matter of copyright, is
applied to those goods:

(111)  the packagmng for those
goods is prepared: or

(iv) the packaging of those
coods 1s undertaken.

(2) Nothing in this section shull be construed as
requIring a person Lo answer any question or give any
information if to do so might incriminate him.

(3) An inspector may arrest, without a warrant, any
person whom he suspects upon reasonable grounds of
having committed any offence under this Act and may
search and detain such a person:

No.
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Provided that no person shall be arrested under this
section unless he obstructs or hinders the inspector or
refuses to give his name and address to the inspector or to
produce to him satisfactory evidence of his identity, or
gives a name and address which the inspector has reason to
believe to be false or it appears to the inspector that such a
person may not be found or made answerable 1o justice
without unreasonable delay. trouble or expense.

Obstruction and
breaking of seal.

(a)

(b)

(d)

commits an offence.

24. (1) A person who—

willfully obstructs an inspector in
the discharge of his duties:

willfully fails to comply with any
requirement properly made to him
by an tnspector;

without reasonable cause, fails to
give [0 an inspector any assistance
or information which the inspector
may reasonably require of that
person for the purpose of the
performance of his duties under this
Act; or

in giving any such information as is
mentioned in paragraph (c). makes
any statement which he knows to be
false or does not believe to be true,

(2) A person who. without authority -
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commits an offence.
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breaks. damages or tampers with a
seal applied by an inspector under
this Act; or

removes any goods, documents.
articles, 1tems, objects or things
sealed or sealed-off by an inspector
or detained or stored at a counterfeit
goods depot under this Act,

25. (1) An inspector who has seized any suspected
counterfeit goods in accordance with section 23 shall —

(a)

(b)

forthwith seal, clearly identify and
categorize the goods and prepare, in
quadruplicate, an inventory of such
goods in the prescribed form uand
cause the person from whom the
goods are seized to check the
inventory for correctness, and, if
correct, cause that person to make a
certificate under his signature on
each copy of the inventory and if the
seized goods are removed under
paragraph (c). the inspector shall
endorse that fact under his signature
on every copy of the inventory, in
which case the inventory shall also
serve as a receipt;

furnish one copy of the inventory to
the person from whom the goods are
seized and another to the
complainant, if any, within five
working days after the seizure;

No. 13

Duty: ol inspecior
upon scizure ol
#00ds.
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as soon as possible. remove the
coods. if  mansportuble. 1w u
counterfert goods  depot for sule
storage. or. i not capuble ol being
removed or tunsported. dectare the
goods 10 have been scized in sing,
and scal of or seal und lock up the
coods or place them under euard
the plice where they were Tound.
and thercupon that place shall be
deemed 0 be o counterfeit goods
depot:; and

by written  notice. inform the
lollowing
tahen by the inspector under section
23 (1) and ol (he address ol the
counterlent goods depot where (he

scized goods are kepl—

persons ol (the  action

(1 the person from whom those
aoods are seized: and

(1) cither the complainant.
where the inspector
excreised his powers

pursuant (o a4 complaint laid
in accordance with section
3I3(1y; or

(1) the person who. inrvelation to
those goods. qualifies under
section  33(1) to be a
complaimant, but who had
not yet so laid a complamc .
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the time when the inspeclor
excrcised  those powers on

his own mitiatve n
accordance  with  secuon
RRTE !

(23 An inspector may require @ complamant 1o
dixclose any additional mlormaton. which may be relevunt
(o the action that has been taken.

(3) Ay person ggericved by woseizure of goods
under section 23 mave at any time. apply o oa court of
competent Jurisdiction for @ deteyminauion that the seized
goods are not counterfent goods and for an order that they
be returned to him.

) The court may grant or retuse the relief apphed
[or under subsection (3) and make such order as it deems
feom the circumsianees. including an order us 1o the
pay ment ol damages and costs.

26. (1) Cepies of any statement taken down or  Evidence and
other documentary evidence procured by an ingpector in PreUBIREens.
the course of exercising his powers under this Act, may he
made avarluble 1o o complainant upon an application in the
prescribed manner.

(2) In any civil proceedings concerning an act ol
dealing in counterfeit goods by any person, it shall be
permissible (o present cevidence  aboul  thal  person’s
convictlion or convictions on uaccount of un offence or
offences founded on acts of dealing in counterfeit goods.

(3) A statlement made by an inspector to the effect
thut the goods specified in the inventory attached to that
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statement are goods seized by him from a specificd person
at a specitied place and on a specified date shall be prinia

Jacie evidence of the facts stated therein concerning the

counterfeit goods or any act of dealing therein.

(4) Where the subsistence  of an intellectual
property right in respect of protected goods or uny person’s
tite to oranterest v such intellectual property right is in
issuc i oany civil or criminal procecdings concerning
counterfeit goods, the substance of. title to or interest in
such intellectual property right. where it s alleged o
encompass the rights in respect of industrial property as
contemplated in the definition of “mntellectual property
right” in this Act. may be proved in accordance with the
provisions ol the various industrial property legistation.

(5) Where (he subsistence of mtellectual property
right tn respect of suspected counterfeit eoods or the tide
or interest nintellectual property right is in assue. the
complainuant shall be presumed 1o be the owner ol the
copyright or the related right or. as the cuse maybe. the
cxclusive licensee of any such right. until the contrary is
proved.

(6) Where a name or mark purporting to be that of
the author of a work or the owner of copyright or related
rights is cither associated with copies of a work or other
protected  subject matter. or its rclated packaging. or
appears in connection with a work or other protected
subject muatter. this shall be admissible as evidence of the
fact indicated and such evidence shall be presumed to be
correct. until the contrary ts proved.

(7) Subscctions (4), (5) and (6) shall not be
construed so us o detract from the power of a court. in
relation to any such matter or any aspect thereot-
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(a) to require oral evidence to be given;

(b) to order that the evidence of a
person who resides or is for the time
being outside the area of jurisdiction
of the court, be taken by means of
interrogatories. ‘

(8) Where any person who trades in protected
goods featuring, bearing, incorporating or embodying the
subject matter of particular inteliectual property right is
proved (0 have been found in possession of suspected
counterfeit goods to which the subject matter of the same
intellectual property right has been applied, it shall, in any
civil or criminal proceedings concerning an act of dealing
in counterfeit goods found in his possession, be presumed.
until the contrary is proved, that such person was in
possession of the goods for the purpose of trade if the
quantity of those goods is more than that which, in the
circumstances, reasonably may be required for his private
and domestic use.

27. (1) Goods that have been seized under section  Siorage and
23 (1) shall be stored and kept in safe custody at a  dccessloscized
counterfeit goods depot until the person in charge of the %%
depot—

(a) is ordered by a court to return,
release. destroy or otherwise dispose
of those goods as specified in the
order:

Provided that in the case of
counterfeit goods, such goods shall
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be destroyed at the expense of the
local manufacturer or importer, as
the case may be, based on the
environmental  considerations  and
the capacity of the counry (o
destroy the goods, or shall be
reshipped.

(b) is directed by an inspector under
section 28 1o release the goods (o the
person {rom whom they were
seized.

(2) Upon un application in the prescribed manner,
goods seized under section 23( 1) shall. within five working
days, be made availuble for inspection by the complainant
or prospective complainant. if any, the suspect or any other
interested perscn, at the counterfeit goods depol at any
reasonable time.

(3) Upon an application in the prescribed manner,
the Executive Director may make a sumple of the seized
goods available within a period of five working days (o the
applicant for testing or analysis.

(4) An inspector may take, in the prescribed
manner, samples of goods in reusonuble quanuties for
testing or analysis.

Release ofseized 28. (1) Where any goods are seized and detained

aoods, . .

© under section 23, they shall be returned. less any portion
thereof which hus been reasonably utilized for the purpose
of uny test or analysis, to the person from whom they were
seized within a period of three months after the date of
seizure uniess, within such period, some person is charged
with an offence under this Act and it is alleged that such
offence was committed in relation to or in connection with
such goods.
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(2) Where o prosecution for an offence under this
Act is commenced within the period mentioned i sub-
seetion (1), and any person is convicted of that offence. the
court which made the conviction may order that any goods
scized and detained in relation to or in connection with
which such offence was committad shall be forfeited Lo the
Governiment for destruction at the expense of the person so
convicted.

(3) The court before which a person is charged with
- offence under this Act shall. whether such person is
convicted ol the offence or not, order that any goods in his
possession which appeuar to the court to be counterfeit
voods or L be tools used or intended to be used for muking
counterleil goods. be destroyed or otherwise deult with as
the court may deem appropriate.

(4) Where o person charged with an offence under
this Act absconds and does not appeuar i court or where
counterfeit goods are seized but are not claimed. un
mspector mayv apply o have the counterleit goods forfeited
to the Swite for destruction.

29. (1) The Board may. by notice m the Garette,
designate any place o be a counterfeit goods depot for the
purposes ol this Act.

(2) The Bouard shall appoint a fir and proper person
(o he in charge of 4 counterfeit goods depot.

30. (1) The Arttorney-Generul may. pursuant 1o the
provisions of the Criminal Procedure Code. appoint public
proseculors for purposes ol cases arising under this Acl.

(2) The Board shall, for purposes of section 171 (4)
of the Criminal Procedure Code, be deemed to be a public
authority.

No. 13
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Disctosure of
miormation and
IMPETsONULon.

31. (1) If any person discloses to uny other person—

(a) any information with respect (o any
manufacturing process or lrade
secret obtained by him in premises
which he has entered by virtue of
powers of entry conferred on him
under this Act: or

(b any information obtained by him in
the performance of functions under
this Act.

such person commits an offence unless the disclosure was
made in. or for the purpose of. the performance by him or
any other person of the functions under this Act.

(2) If any person who is not an inspector purports
to act as such. such person commits an offence.

PART V — COUNTERFEIT GOODS

Offences. 32. It shall be an offence for any person to—

(a) have in his possession or control in
the course of trade. any counterfein
goods:;

(b) manufacture, produce or make in the
course of trade. any counterfeit
goods:

(¢) sell. hire out, barter or exchange. or

offer or expose for sale. hiring out,
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barter or exchange any counterfeit
goods.

(d) expose or exhibit for the purposes of
trade any counterfeit goods;

(e) distribute  counterfeit goods for
purposes of trade or any other
purpose:

(f) import into, transit through. tranship

within or export from Kenya. except
for private and domestic use of the
importer or exporter as the case may
be, any counterfeit goods;

(g) in any other manner. dispose of any
counterfeit goods in the course of
trade.

33. (1) Any holder of an intellectual property right,
his successor in title, licensee or agent may, in respect of
any protected goods. where he has reasonable cause to
suspect that an offence under section 32 has been or is
being committed, or is likely to be committed, by any
person, lay a complaint with the Executive Director.

(2) The complainant shall furnish, to the
satisfaction of the Executive Director. such information
and particulars, as may be prescribed, to the effect that the
goods with reference to which that offence has allegedly
been. or is being, or is likely to be. committed. prima facie
are counterfeit goods.

(3) Where the Executive Director is reasonably

Layiong a
complaint.

No. 13
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salisfied-

() that the complamant is 4 person
enntled o Tav a complaint under
subsection (1) and

(h) that—

11y - the goods climed 1w be
protected aoods. prima facie
are protecied goods: and

() the intellectual  property
nght. the subject matter of
which is alleged 10 huve
been upplied to the offending
goods. prima fucie subsists:
and

() that the suspicion on which  the
compluimt is based uppeurs o be
reasonablie in the circumstances.

the Executive Director shull cause appropriide steps to be
taken i accordance with section 23 (1),

(4) The preceding provisions of this section shall
nol preclude an inspector from taking uny appropriate
steps on his own miative m relaton o any act or conduct
believed or suspected (o be an act of dealing in counterfeit
coods, provided the provisions of this Act are complied
with.

t5) Nothing in this sectuon shall preclude the
Exccutive Director from causing uppropriale steps (o be

-

tuhen m accordance with section 23 (1) in the event of an
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infringement of an intellectual property right for which no
complaint has been lodged by the holder thereol in
accordance with subsection (1) of this section.

34. (1) The owner of an intellectual property right.
who hus vahid grounds for suspecting that the importation
of counterfeit goods may luke place. may apply to the
Commissioner in the preseribed manner 1o seize and detain
all suspected counterfeit goods which are-

()

coods featunng, bearing.
¢mbodying  or  imcorporating  the
subject matier of  thut mtellectual
property  right or 1o which the
subject matier of that right has been
applicd: and

imported o or enter Kenya durimg
the  period  speeified  in the
application:

Provided that the period may
not extend beyond the last day of the
period for which that mteliectual
property nght subsists.

(2) For purposes of sub-section (1). the applicant
mayv furnish to the Commissioner —

(a)

a specimen of the gooads Lo which
the subject matter of his relevant
intellectual property right relates:

sufficient mformation and
paruiculars as (o —

(1) the subsistence and extent of
that  intellectual  property
right; and

(1) his title to that right.

No. 13

Powers ol the
Commisstongs
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(3) The Commissioner shall consider and deal with
an application under sub-section (1) within three working
days and may grant the apphcaton af satsfied on
reusonable grounds that—

(a) the goods claimed 1o be protected
are prima facie protected goods:

(h) the intellectual property right. the
subject matter of which relutes o
the protected  goods. prima fucie
subsists: and

(c) the apphicant prime facie is the
owner ol that itellectual property
nght.

(4) When an apphcation made under subsection (1)
huas been granted and notice thereof given under subscction
(5). the counterfeil goods of the type with reference o
which that application was made (hercatier called the
stipulated goods). or suspected on reasonuble grounds to
be stipuluted goods, and imported into or entering Kenya
from tme (o time during the period determined by the
Commissioner. which may bhe shorter than the perod
applied for. may be seized and detamed by the customs
authories  in - accordance  with  the East  Afmcan
Community Customs Management Act. 2005 subject 1o
subsechons (6) and (7).

(5) The Commissioner shall, by notice in wrting.
inform the applicant whether (he application has been
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if granted. state the period during
which any sutpulated goods beig
imported into or entering Kenya will
be made subject to seizure and
become subject Lo delention under
subsection (4):

if not granted, state the reasons for
refusal (o be granted.

(6) For purpgses of acting under subscction (4) in
relation to goods that are stipuluted goods or suspected on
reasonable’ grounds to be stipulated goods—

(a)

an authorized customs officer shall
seize the counterfeit  goods or
alleged  or  suspected  counterfeit
aoods, in accordance with
subsection (1) or (4):

the following provisions will apply
mutanls mutandiy in relation (0 an
authorized customs officer—

(1) the provisions in accordunce
with or subject to which the
powers  contemplated  in
section  33(4) muy be
exercised by an inspector so
acting on his own initiative;

(i1) the provisions by which any
other power or any right,
function. duty. obligation.

No. 13
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exemption. indemnityor
liability s conferred  or
imposed On an iNspector so
aching:

Provided thut the Minister. at the request ol the
Minister for the time being responsible for finunce achng
on the recommendation of the Commissioner. may. by
notice 1 the Guazetie, exempt an authorized customs
olTicer from any of the provisions made applicable by this
paragraph 1f  sausfied  that  there  are  suitable and
appropriate alternative aimangements made by or under the
Customs Managgement Act. 2005 that cover the purpose of
the provision from which exemption is sought.

(7) Any person who suffers damage or Toss caused
by wrongful seizure. removal or detention of coods ulleged
10 be counterfeir goods pursuant (o an application made 1o
the Commussioner shall be entitled to clarm compensation
or the damage or loss suffered by him uagamst (he
applicant:

Provided that compensation shall only be paid
where the apphication for seizure and delenuon was lalse
ornegligent or made in bad faith.

(8) The provisions of this Act shall not be
construed so as to render the customs authority or any of
its staff or agents liable for—

(i) any  failure 10 dewet or seire
stipulated goods:

{b) the inadvertent release of any such
goods; or
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(c) any action taken in good faith in
respect of such goods.

(9) For purposes of this section, “customs
authenty” means the Kenya Revenue Authority
established under the Kenya Revenue Authonty Act.

PART VI — MISCELLANEOUS

35. () A person convicted of an offence under
section 32, shall be liable—

(2) in the case of a first conviction, (o
imprisonment  for a  term  not
excecding five years. or to a fine, in
respect of each article or item
involved in the particular act of
dealing 1n counterfeit goods (o
which the offence relates, not less
than three times the value of the
prevailing retail price of the goods,

or bolth;
(b) m the case of a second or any
subsequent conviction, to

umprisonment  for a  lerm not
exceeding fifteen years. or to a fine,
not less than five times the value of
the prevailing retail price of the
coods, or both.

(2) A person convicted of an offence under section
24 or 31, shall be liable to imprisonment for a term not
exceeding three years, or a fine not exceeding two million
shillings, or both.

Cap. 469

Penulnes.

No. 13
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(3) A court thut has convicted a person ol an
oflence under seetion 32—

(a) shall.  when considering  which
penaity to impose. take into account.
inter alia, uny risk to human or
animal ldife. heaith or safcty or
danger  to  property.  whether
movable or immovable. that may
arise from the presence or usce of the
counterfeil goods In question.

(b) may take into account. in mitigation
of sentence. any cvidence to the
effect that such person had fully,
truthfully and 1o the best of his
ability disclosed to an inspector who
investigated  that  offence.  all
information and particulars available
to that person in relation to any or
all of the following-

(1) the source from which the
counterfeit goods involved in
the commission ol the
offence, were oblained:;

(1) the identity of the persons
involved in the importation,
exportation. manufacture,
production or making of
those counterfeit goods:
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(in)  the dentity and. if
reasonably demanded. the
addresses or whereabouts of
the persons involved in the
distribution of those goods:

(v) the channels for the
distribution of those goods.

(4) Where an offence under this Act which has
been committed by a body corporate is proved to have
been committed with the consent and connivance of, or to
be attributable to. any neglect on the part of. any director.
manager. secretary or other similar officer of the body
corporate. or any person who was purporting (o act in any
such capacity, he as well as the body corporate commits an
offence.

36. No duty shall be chargeable under the Stamp
Duty Act in respect of any instrument executed by. or on
behalf of. or in favour of the Agency, which. but for this
section. the Agency shall would be hable to pay.

37. (1) The Mimster may make regulations
generally for the better carrying into effect the provisions
of this Act.

(2) Without prejudice to the generality of the
foregoing. the Minister may i1n such regulations prescribe—
(a) anything required by this Act to be

prescribed:

(b) any nventory to be prepared or
made under this Act;

No. 13
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(<) any matter necessary or expedient
for the proper and effective control,
managcement and administration of a
counterfeit  goods  depot and  the
proper care of the goods detuned
therein:

(d) the manner and procedures  for
proper disposal of counterfeit goods:

(e) any  other  matter  that may  be
necessary  or expedient  for the
proper and cffective admimstration
of this Act.

SCHEDULE (s. 8)

PROVISIONS AS TO THE CONDUCT OF BUSINESS
AND AFFAIRS OF THE BOARD

[. Any member of the Board. other than un ex-
officio member shall. subject to the provisions of this
Schedule. hold office for a period of three years. on such
terms and conditions as may be specified in the instrument
ol appointment. but shall be cligible for re-appointment.
subject 1o g maximum of threc terms of otfice.

2. A member of the Board. other than un ex-officio
member. may—
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at any time resign from office by
notice in writing to the Minister;

be

removed from office by the

Minister if the member—

(1)

{11)

(iit)

(1v)

has been abscnt {rom three
consecutive meetings of the
Board without the
permission of the Chairman:

is convicted of a criminal
offence und sentenced (0
imprisonment  for a term
exceeding six months or to a
fine exceeding ten thousand
shillings;

1s convicted of an offence
involving  dishonesty  or
fraud;

1s  adjudged bankrupt or
enters Into  a  composition
scheme or arrangement with
his creditors:

is incapacitated by
prolonged physical or mental
illness  or  1s  deemed
otherwise unfit to discharge
his duties as a member of the
Board: or

No. 13
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{(vi) laits 10 comply with the
provisions  of  this  Act
relating to disclosure.

3. (1) The Board shall meet not less thun four imes
in cvery financial year and not more than four months shall
elapse between the date of one meeting and the dure of the
next meeting.

(2) Notwithstunding the provisions of subparagraph
(). the Chairman may. and upon rcquisition in writing by
at least five members shull. convene a special mecting of
the Board at any time for the transaction of the business of
the Bourd.

(3) Unless three quarters ol the total members of
the Board otherwise agree. at least fourteen days’ written
notice of every meeting of the Board shall be given 1o
cvery member of the Board.

(4) The gquorum for the conduct of the business of
the Board shull be seven members including the Chairman
or the person presiding.

(5) The Chairman shall preside at every meeting of
the Board at which he is present but. in his absence. the
members present shall elect one of their humbers (o
preside. who shall. with respect 10 that meeting and the
busimess transacted thereat. have all the powers of the
Charrman.

(6) Unless a unanimous decision is reached. a
decision on any matter before the Board shall be by a
sajorty of votes of the members present and voung and,
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in the case of an equality of votes. the Chairman or the
person presiding shall have a casting vote.

(7) Subject 1o subparagraph (4). no proceedings of
the Board shall be invalid by reason only of a vacancy
among the members thereof.

4, (1) [f 2 member is directly or indirectly interested
i any contruct. proposed contract or other matter before
the Board und is present at a meeting of the Bourd at which
the contract, proposed contract or other nutter is the
subject of consideration. that member shall, at the meeting
and as soon as practicable after the commencement thereof.
disclose the fuct and shall not take part in the consideration
or discussion of, or vole on, any questions with respect (o

the contract or other matter, or be counted in the quorum of

the meeling during consideration of the matter:

Provided that, if thc majority of the members
present are of the opinion that the experience or expertise
of such member is vital to the dehberations of the meeting.
the Board may permit thc member to participate in the
deliberations subject o such restrictions as it may impose
but such member shall not have the right 10 vote on the
natler in question.

(2) A disclosure of interest made under this
paragruph shall be recorded in the minutes of the meeting
at which it s made.

(3) A member of the Board who contravenes
subparagraph (1) commits an offence and is liable to
imprisonment for a term not exceeding six months, or to u
fine not exceeding one hundred thousand shillings, or both.

No. 13
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5. Any contract or instrument which. if entered into
or execuled by a person not heing a body corporate. would
not require to bhe under seal. may be cntered into or
excculed on hehalf of the Board by uny person generally or
specially authorized by the Board for that purpose.

6. The Bourd shall cause minutes of all resolutions
and proceedings of meetings of the Board to be entered in
books kept for that purpose.



